Shrnuti:

Clének se zabyvé otdzkou, zda vysledkem rozhodnuti UOHS o pfezkumu
ukont zadavatele je rozhodnuti o soukromych nebo vefejnych pravech.
Zodpovézeni této otazky je kli¢ové pro to, zda prezkum rozhodnuti UOHS maji
provadét civilni nebo spravni soudy. Vefejné zakazky se pohybuji na pomezi
vefejného a soukromého prava. Tomu odpovida i znacna rozttisténost model
prezkumu v clenskych statech EU. Judikatura zvlastniho sendtu pro rozhodovani
kompetencnich sporti nedava jasnou odpovéd. NSS i NS se vsak ve své
judikatufe shoduji na tom, ze zadavani vefejnych zakazek je soukromopravnim
kontrakta¢nim procesem s vyznamnymi vefejnopravnimi prvky. Pravé dodrzeni
vefejnopravnich povinnosti zadavatele je pfedmétem prezkumu ze strany
UOHS. Primarné proto pfezkum provadi spravni soudy, pfi¢emz civilni
rozhoduji o souvisejicich soukromopravnich otazkach, byt si mohou posoudit
i vefejnopravni otazky, pokud o nich nebylo dosud rozhodnuto. Efektivité
prezkumu provadéného spravnimi soudy by prospélo, pokud by mohly, jako
civilni soudy, rozhodnuti UOHS nékdy nahradit vlastnim rozhodnutim.
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Jurisdiction of administrative and civil courts in reviewing decisions of the
Office for the Protection of Competition on corrective measures against acts of
the contracting authority — summary:

This article examines whether decisions by the Czech Office for the Protection
of Competition (UOHS) reviewing actions of contracting authorities concern
private or public rights. The answer to this question is crucial in determining
whether civil or administrative courts should conduct the judicial review of
such decisions. Public procurement lies at the intersection of public and private
law, which is reflected in the highly fragmented review models across EU
member states. The case law of the Special Chamber for Jurisdictional Disputes
provides no clear answer. However, both the Supreme Administrative Court
and the Supreme Court agree that public procurement represents a private-law
contractual process with significant public-law elements. It is the compliance with
the public-law obligations of the contracting authority that is subject to review
by UOHS. Consequently, administrative courts generally carry out the review,
while civil courts address related private-law matters—even assessing public-law
issues if they have not yet been adjudicated. The effectiveness of judicial review
by administrative courts could be improved if, like civil courts, they were allowed
in certain cases to substitute UOHS decisions with their own rulings.
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