Shrnuti:

Prispévek se zabyva polemikou nad uplatiiovanim zasady zakazu sebeobviriovani
(nemo tenetur se ipsum accusare) v kontextu dokazovani v fizeni o prestupku
vedeném Ufadem pro ochranu hospodaiské soutéze ve vécech zdkonnosti
postupu zadavatele pfi zadavani vefejnych zakazek v jednacim fizeni bez
uvefejnéni. Na pomyslné misky vah proti sobé autofi stavi vefejny zajem
v podobé ochrany hospodarské soutéze a zakladni (procesni) prava zadavatele
jako obvinéného. Jadrem diskutovaného problému je pak otazka diéivodnosti
uplatiiovani tzv. obraceného diikazniho bfemene ve véci naplnéni podminek
pro pouziti jednaciho fizeni bez uvefejnéni. Ve svétle soucasné rozhodovaci praxe
je to totiz zadavatel, kdo je nucen jednat aktivné a prokazovat splnéni podminek
pro pouziti jednaciho fizeni bez uvefejnéni, a to napf. i véetné aktivniho
vytvareni (usvédcujicich) dtikazi. Ve svétle zdsady zdkazu sebeobvinovani ma
vSak obvinény (zadavatel) pravo zistat zcela necinny.

Text rozebira pravni vychodiska prestupkového fizeni, vyznam zasady
zakazu sebeobvinovani a limity procesni aktivity zadavatele. Autofi argumentuji,
ze v nékterych pfipadech dochazi k nepfiméfenému zasahu do zakladnich
prav zadavatele, nebot Ufad pro ochranu hospodaiské soutéze je schopen
ziskat rozhodné informace svou vlastni ¢innosti a plné v souladu se zadsadami
ovladajicimi spravni fizeni o pfestupku. Na zakladé principu proporcionality
piispévek navrhuje diferencovany pfistup k dikazni povinnosti a zdtraznuje
potiebu respektovat tistavni limity spravniho trestani.
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Prohibition of self-incrimination in the context of providing evidence in
proceedings on the illegality of the contracting authority’s actions in negotiated
procedures without publication — summary:

The paper addresses the debate surrounding the application of the principle
of the privilege against self-incrimination (nemo tenetur se ipsum accusare) in the
context of evidence-taking in administrative offence proceedings conducted
by the Office for the Protection of Competition (UOHS) concerning the legality
of a contracting authority’s conduct when awarding public contracts through
a negotiated procedure without prior publication. The authors weigh the public
interest in protecting competition against the fundamental (procedural) rights of
the contracting authority as the accused party.

At the core of the discussion lies the question of the justification for applying
the so-called reversed burden of proof regarding the fulfilment of the conditions
for using a negotiated procedure without prior publication. In light of current
decision-making practice, it is the contracting authority that is required
to act proactively and demonstrate that the conditions for such a procedure were
met, even to the extent of actively producing (potentially self-incriminating)



evidence. However, according to the principle of the privilege against self-
incrimination, the accused (the contracting authority) has the right to remain
entirely passive.

The text analyses the legal foundations of administrative offence proceedings,
the significance of the privilege against self-incrimination, and the limits of the
contracting authority’s procedural activity. The authors argue that in certain
cases, the contracting authority’s fundamental rights are disproportionately
interfered with, as the Office for the Protection of Competition is capable of
obtaining the relevant information through its own activities, fully in line with
the principles governing administrative offence proceedings. Based on the
principle of proportionality, the paper proposes a differentiated approach to the
evidentiary burden and emphasises the need to respect constitutional limits in
administrative penalisation.
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