Shrnuti:

Ptispévek se zabyva problematikou materidlniho znaku prestupku v fizeni
vedenych pfed Ufadem pro ochranu hospodaiské soutéZe v oblasti zaddvani
vefejnych zakazek. Materidlni znak, chapany jako spolecenska Skodlivost
protipravniho jednani, pfedstavuje nezbytnou podminku pro naplnéni skutkové
podstaty prestupku dle zdkona ¢. 250/2016 Sb., o odpovédnosti za prestupky
a fizeni o nich. Autofi analyzuji vyvoj pravni Gpravy, zejména vyznam a dasledky
zruSeni ustanoveni § 270 odst. 1 zakona ¢. 134/2016 Sb., o zadavani vefejnych
zakazek, k némuz doslo novelou ¢. 166/2023 Sb. Tato zména znamenda odklon
od presumovani materialniho znaku a navrat k materialné-formalnimu pojeti
prestupku tak, jak jej zakotvuje zakon o prestupcich. Clanek se dale vénuje
judikatornimu vyvoji, ktery osciluje mezi pozadavkem na obligatorni posouzeni
materidlni stranky prestupku spravnim organem a vykladem, jenz tuto povinnost
podminuje aktivni procesni obranou obvinéného. Autofi se priklanéji k nazoru,
ze s ohledem na zasady spravniho fizeni je spravni organ povinen zkoumat
naplnéni materialniho znaku vzdy, a to i bez vyslovné namitky ticastnika fizeni.
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A few notes on the material nature of public procurement violations handled
by the Office for the Protection of Competition — summary:

The paper addresses the issue of the material element of an administrative
offence in proceedings conducted before the Office for the Protection of
Competition in the field of public procurement. The material element, understood
as the social harmfulness of unlawful conduct, constitutes a necessary condition
for fulfilling the elements of an administrative offence under Act No. 250/2016
Coll., on Liability for Administrative Offences and Proceedings Thereon. The
authors analyze the development of the legal framework, particularly the
significance and implications of the repeal of Section 270(1) of Act No. 134/2016
Coll., on Public Procurement, which occurred through Amendment No. 166/2023
Coll. This change marks a departure from the presumption of the material
element and a return to the material-formal concept of administrative offences
as enshrined in the Administrative Offences Act.The article further examines
the development of case law, which oscillates between the requirement for the
administrative authority to obligatorily assess the material aspect of the offence
and an interpretation that conditions this obligation on the active procedural
defence of the accused. The authors advocate the view that, in light of the
principles of administrative procedure, the administrative authority is obliged to
examine the fulfilment of the material element ex officio, even in the absence of an
explicit objection by the party to the proceedings.
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