Shrnuti:

Tématem clanku je ustanoveni zakona o odpovédnosti za prestupky a fizeni
o nich, které upravuje mozné pouziti tzv. asperacni zasady, tedy moznosti zvysit
horni hranici sazby pokuty, ktera se uklada pti spachani vice pfestupki stejnym
pachatelem. Zakon o odpovédnosti za pfestupky obecné vychazi z tzv. zasady
absorpcni, kdy se v pfipadé vice prestupkti spachanych stejnou osobou ulozi
trest za prestupek nejpfisnéji trestny, resp. nejzavaznéjsi, pokud jsou tresty stejné.
Vedle toho vsak umoznuje pouzit i zdsadu asperacni, kdy je mozné horni hranici
sazby pokuty za prestupek nejptisnéji trestny zvysit az o polovinu, nejvyse vsak
do castky, ktera je souctem hornich hranic sazeb pokut za jednotlivé spolecné
projednavané prestupky. Problémem pravni tpravy vsak je, Ze nestanovi zadna
kritéria, pfi jejich splnéni je mozné asperacni zasadu pouzit, ktera by se lisila
od kritérii pouziti zasady absorpcni, v obou pfipadech jde o dva nebo vice
prestupktl téhoz pachatele projednavanych ve spole¢ném fizeni. Dnesni tiprava
je poztistatkem ptivodniho navrhu zakona, ktery pocital s kategorizaci prestupkti
na tfi skupiny podle jejich zavaznosti, pfi¢emz kritériem pouziti absorp¢ni
zasady mélo byt to, Ze alespon jeden ze spolecné projednavanych prestupkti patti
mezi nejzavaznéjsi. Toto kritérium sice pouzit nejde, protoze prestupky se takto
nerozdeéluji, pouziti absorpcéni zasady by nicméné i tak mélo ztistat vyhrazeno
pro skutecné zavazné a vyjimecné pfipady. Argumentem ve prospéch takového
zavéru muze byt i ustanoveni trestniho zakoniku, které vaze pouziti asperacni
zasady na , vice¢inny soubéh vétsiho poctu trestnych ¢int1”. V kazdém pripadé by
méla spravni organ pouziti asperacni zasady jako mozného, nikoliv povinného
(na rozdil od absorpéni zasady) institutu co mozna nejpresvédcivéji odtivodnit.
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On the asperation principle in the law on liability for offences — summary:

The article deals with the provision of the Act on Liability for Offences
and Proceedings, which regulates the possible use of the so-called asperation
principle, i.e. the possibility of increasing the upper limit of the fine imposed
when multiple offences are committed by the same perpetrator. The Act on
Liability for Offences is generally based on the so-called absorption principle,
where in the case of multiple offences committed by the same person, the penalty
for the most severely punishable offence is imposed, or rather the most serious,
if the penalties are the same. In addition, it also allows the use of the asperation
principle, where the upper limit of the fine for the most severely punishable
offence can be increased by up to half, but not more than the sum of the upper
limits of the fines for the individual offences being considered together. The
problem with the legislation, however, is that it does not set any criteria, if they
are met, it is possible to apply the asperation principle, which would differ from
the criteria for applying the absorption principle, in both cases there are two or
more offences by the same perpetrator being tried in joint proceedings. Today's
regulation is a remnant of the original draft law, which envisaged categorising



offences into three groups according to their seriousness, while the criterion for
applying the absorption principle should be that at least one of the jointly tried
offences is among the most serious. Although this criterion cannot be applied,
because offences are not divided in this way, the application of the absorption
principle should nevertheless remain reserved for truly serious and exceptional
cases. An argument in favour of such a conclusion can also be the provision of
the Criminal Code, which links the application of the asperation principle to the
"multiple concurrent commission of a larger number of offences". In any case,
the administrative authority should justify the use of the aspiration principle
as a possible, not mandatory (unlike the absorption principle), institute as
convincingly as possible.
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